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STATEMENT OF JURISDICTION 
Jurisdiction is granted to this Court pursuant to 
Utah Code Annotated Title 78-2a-B of Utah Rules of Criminal 
Procedure, Rule 26, Utah Code Annotated Title 77-35-26. 
ISSUES PRESENTED FOR REVIEW 
1. Whether the court abused its discretion in 
sentencing a defendant to prison rather than placing him on 
probation. 
CONSTITUTIONAL PROVISIONS, STATUTES AND ORDINANCES 
RULES AND REGULATIONS 
1. There are no constitutional provisions statutes or 
rules or regulations which are applicable in this case. 
COURT OF APPEALS, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff/Respondent 
vs. 
PATRICK BENSON, 
Respondent/Plaintiff. 
BRIEF 
Case No. 880523-CA 
BRIEF OF APPELLANT 
STATEMENT OF THE CASE 
This is an appeal taken from the commitment of the 
Appellant to the Utah State Prison for the crime of 
distribution of a controlled substance a second degree felony 
in the Second Judicial District Court, in and for Weber 
County, State of Utah. 
STATEMENT OF FACTS 
1. The Appellant entered a plea of guilty to 
distributing or arranging to distribute a controlled 
substance, a second degree felony and was sentenced May 9, 
1988 to the Utah State Prison for an indeterminate term of 
one to fifteen years. (Transcript, Page 4, Lines 12 through 
15). 
2. That Appellant filed a motion for review of 
sentence. Said motion was heard on August 1, 1988. 
(Transcript Page 5, Lines 7 through 25, and Page 6, Lines 1 
through 14). 
3. That the Court refused to modify the sentence. 
(Transcript Page 8, Line 23). 
STATE OF UTAH vs. PATRICK BENSON 
Case No. 880523-CA 
Page Two 
SUMMARY OF ARGUMENTS 
1. That the Court abused its discretion in sentencing 
the Appellant to prison and not placing him on probation. 
ARGUMENT 
Point I 
THAT THE COURT ABUSED ITS DISCRETION IN SENTENGING 
THE APPELLANT TO PRISON RATHER THAN PLACING HIM ON PROBATION 
BASED UPON THE FACT APPELLANT DID NOT HAVE ANY PREVIOUS 
FELONY CONVICTIONS. 
After the Appellant entered his plea in this matter 
a pre-sentence report was requested and a pre-sentence report 
was prepared (copy of the pre-sentence report is included in 
the record of this case). In that pre-sentence report the 
previous record of Appellant was discussed and it was stated 
that Appellant was on probation for a class "A" misdemeanor 
in the Third District Court in and for Toole County, State of 
Utah. Also the pre-sentence was clear that the Appellant did 
not have any felony convictions, but the matter that the 
Appellant was on probation for was originally charged as 
possession of a controlled substance, a third degree felony 
which was reduced to a class "AM misdemeanor as result of a 
plea bargain. (Pre-sentence report, Page 3). 
STATE OF UTAH vs. PATRICK BENSON 
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Page Three 
Further in the pre-sentence it was discussed that 
Appellant was in violation of his probation and had failed to 
perform to well on probation. (Pre-sentence report, Pages 6 
and 7). 
Based upon the pre-sentence report Adult Parole and 
Probation Department recommended that the Appellant be 
sentenced to prison for an indeterminate period of time for 
one to fifteen years. (Pre-sentence report, Page 9). 
The Appellant requested the Court to consider 
allowing the Appellant to enter a halfway house in lieu of 
prison. (Transcript Page 2, Line 21 through 25). But the Court 
denied this request at time of sentencing. The basis of the 
request was that the Appellant did not and had not had a felony 
conviction prior to this time. (Pre-sentence report, Page 3). 
The cases of State vs. Gerrard, 584 P 2d 885 (Utah 
1978) and State vs. Shelby, 45 U A.R. page 11 (1986) are 
pertinent authorities sufficient to move this Court to 
determine this case. These cases hold: 
"Before this Court will overturn the sentence 
given by the trial Court, it must be clear that 
the action of the Judge were so inherently 
unfair as to constitute abuse of discretion." 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Healy. I was going to rent a house. I couldn't afford it. 
I rented an apartment, called them and told them I was there. 
Gave them another address. I was living with some friends. 
And they said, yeah, I was living there, but I wasn't there at| 
the time. 
He told me he wasn't going to file any of those. He 
said that, you k n o w — 
THE COURT: Probation violation? 
MR, BENSON: Yes. He said he wasn't filing. 
THE COURT: He doesn't have to file them, but he 
can sure tell me about them. 
Interviewed by somebody from the Weber County Alcohol 
and Drug Agency, you told them you thought their program was 
stupid, you didn't need one. I think probation would be a 
waste of time. 
It is the Judgment and Sentence of the Court that you 
be committed to the State Prison for not less than one nor 
more than fifteen years. 
At the time you are paroled, you will have to pay 
restitution to the Davis County Strike Force. The amount of 
that is $619.00. 
You have a right to appeal this final sentence. If you 
would like to do that, you have to file the notice of 
appeal within 30 days. 
MR. WELLS: Could he have a couple of days to get 
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his personal affairs in order? 
THE COURT: No, just have a seat over there. He 
is too elusive• I don't think we would find him. 
(August 1, 1988) 
THE COURT: Number 18 659, the State vs. Patrick 
Benson. 
MR. WELLS: Your Honor, this is Mr. Benson. 
If you recall, in my absence, there was an appeal filed 
on his behalf as to the sentence in this matter. We came 
before this Court, and I suggested to the Court that it might 
be more appropriate to consider a request for review of the 
sentence, realizing there is no procedural basis for that. 
THE COURT: For review of the sentence? 
MR. WELLS; Yes, as far as a Motion by the—especially 
by the—necessarily by the Defendant* It simply being the 
Court's discretion. 
And obviously it was my request that the Court, in 
pursuit of the appeal, appoint the Public Defender because 
of the fact of the fiscal capability of the Defendant. And 
the last time we were here, the Court suggested that I prepar^ 
the Motion and notice it, as I have done. 
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THE COURT; For review of sentence? 
MR. WELLS: That's correct. 
THE COURTr The State get a copy of the Motion? 
MR. DFCARIA: We did. 
THE COURT? Are you taking a position? 
MR. DECARIA: No, your Honor. 
THE COURT: No? 
MR. DECARIA: Well, there is a note on the file that| 
just says State takes no position. There is also another 
note that says object at this point. And that was on July 
5th. So at this point, we take no position. 
THE COURT: Is there a provision of the Code that 
allows for review within 90 days? 
MR. WELLS: 120, I believe. 
THE COURT: Go ahead and make your argument. 
MR. WELLS: Very well. Basically, I believe the 
Court indicated at the time of the sentencing that because of 
Pre-Sentence Report, including, I believe a dirty urine test, 
jwhich would have been a breach of probation, is that correct, 
prior to his granting of probation on a prior offense, and 
the other circumstances, that you felt that Mr. Benson was 
heavily involved in drugs. And more specifically, heavily 
involved in trafficking of drugs, 
Clearly Mr. Benson was heavily involved in drug usage, 
and was involved in the trafficking of druas to support his 
the 
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habit. He made an effort to deal with the situation prior 
to the Court imposina sentence here. Obviously the Pre-
sentence Report was fairly damning, based upon his track 
record. 
He has been clean now for a period of months. He has 
made an effort to better himself. He is pursuing a GED. 
And cased upon the conclusion of that, has been accepted in 
a college program. He is pursuina rehabilitation. 
He received an admission to Daysprina in Salt Lake. He 
has no idea what originated that acceptance and in-patient 
drug—sure, he knows what Dayspring is. And, you know, he 
realizes that he has screwed up in the past. And has a very 
strong compulsion to do whatever the Court would require to 
allow him to be released, pursue an in-patient program, 
pursue-—he has got three job offers, so he can pay restitution] 
and get on with his life. And certainly demonstrate to the 
Court that he certainly has a change in attitude. 
There was no question that he was heavily involved in 
drugs, heavily addicted. But he is very strongly desireous 
of goina the other direction, and has made every effort to 
do that, to the extent that he is able in the Young Adult 
Offenders portion of the Prison. And simply wants the Court 
to consider halfway house or whatever in pursuit of his 
turning his life around, and also making restitution to the 
State on the drug charge, which at this point, I believe it 
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would be something in excess of $600.00. 
THE COURT- The State want to respond? 
MR. DECARIA: No, your Honor. 
THE COURT: It is an unusual case. I have searched 
my memory to figure out why we are back here under these 
circumstances, because it is not my habit, and it is not the 
usual procedure to change a prison commitment once it has 
been made. 
I have reviewed the report. I have talked to the 
Probation Officer. This is a case where when your client 
was on probation, nothing seemed to work for him. He was a 
terrible probationer. 
He has a criminal history, which is not serious, mostly 
misdemeanors or on probation when this occurred. He is 
believed to be a heavy user and dealer. I hear that a lot. 
I discount a lot of that information. I don't know if he was 
a big dealer, but definitely a serious user, and a dealer 
to some extent. 
Before I would change something like this, I would have 
to be convinced I made a mistake at the time of the sentencing 
I am not convinced. I think he was a candidate then. The 
report indicates he was. 
I am not going to change the sentence. He is doing well 
in prison. That seems to mean to me prison is working where 
probation didn't. The request for re-sentencing is denied. 
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Mr, Benson, you do have the right to appeal. If you are 
destitute at this point, I will simply have to appoint someone 
MR. WELLS: They interviewed him. My understanding 
is he qualified. The Court indicated he would appoint if he 
was so desirous at this point. 
THE COURT: Appoint the Public Defender's Office 
to represent you. If you want to spend a few minutes with 
them now, that's fine. Or wait until they have time. Is 
it a good time? Are you the one? 
MR. FROERER: Yes. 
THE COURT: Talk to Mr. Froerer. I will pass the 
case for a few minutes. 
MR. FROERER: Thank you, your Honor. 
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 C E R T I F I C A T E 
2 I STATE OF UTAH ) 
) SS 
3
 I County of Weber ) 
4
 I, James N. Jones, do hereby certify that I am one of 
5 the Official Court Reporters for the State of Utah, and a 
6 competent machine shorthand writer 
7 That on May 9, 1988 and August 1, 1988, I reported in 
8 machine shorthand the proceedings had in the matter entitled 
9 State of Utah vs. Patrick Benson, case number 18659, 
10 That from said shorthand notes, I prepared a typewritten 
11 transcript of the proceedings had at said time. 
12 That the foregoing transcript, pages 1 through 9, 
13 inclusive, constitutes a full, true and correct transcript 
14 of the proceeding had at said time and place. 
15 IN WITNESS WHEREOF, I have hereunto set my hand this 
16 I 26th day of September, 1988 
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20 | , Official Court Reporter 
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